CONTRACTS

I. Overview

A. Purposes of Contract Law 

· predict which promises will be enforced

· justify the selective use of state’s power

B. The Sources and Functions of Contract Law

C. Contract (from Restatement):  A contract is a promise or set of promises for the breach of which the law gives remedy, or the performance of which the law in some way recognizes as a duty.  
D. Enforcing Promises

a. What is a Promise

i. Bailey v. West – (R.I. 1969) – horse boarded by Bailey with no contract for services.  Bailey sued West to recover payment for services.  The trial court found for West granting Bailey only 5 months payment.  The ( sued based on theory of “contract implied in law”.  The question is whether there was a contract or quasi-contract.  The court found no contract.  There is no promise here sufficient to support the claim of a contract because West never intended to enter into an agreement.  Bailey took the horse knowing there was a dispute.    

1. Quasi-contract requires:  (1) benefits conferred on (; (2) appreciation of benefits by (; (3) acceptance of benefits making it inequitable to retain the benefits without payment.  

2. Rejected because Bailey is seen as a volunteer.  The performance was issued without any request by West.  

3. People cannot be made obligors against their will.  

4. Conferring a benefit at a price that is higher than what the other person is willing to pay is not equitable.  

ii. Lucy v. Zehmer  - (Va, 1954) – Zehmer wrote out (and he and his wife signed) a contract of sale of a farm to Lucy.  Zehmer claims it was a joke, but Lucy did not see the contract as a joke.  If both parties understand that the contract is a joke, there is no intent, and no contract.  Lucy can reasonably understand the Zehmers’ behavior as serious, so the Zehmers are held to the contract.  

1. What matters is outward manifestation of intent that leads the other party to believe the contract is serious.  

2. If the promisor recognizes that the (unreasonable) promisee does not understand that the contract is a joke, it is (usually) the responsibility of the promisor to correct the situation.  

3. Exception – when the cost to the promisor is extremely high to correct the unreasonable perception of the promisee.

4. Instant retraction – once binding, it doesn’t matter when you try to take it back

iii. Leonard v. Pepsico -  (SDNY, 1997) -  ( sued Pepsico for specific performance – delivery of the Leer Jet.  Court held that given the comic nature of the commercial, no reasonable person would conclude that is represented a serious offer.  


1. Reasonable person standard

2. Not promissor’s burden to inform unreasonable person of joke.

b. Indefinite Promises 

i. Corthell v. Summit Thread Company – (ME, 1933) - ( was promised “reasonable recognition”, the “basis and amount” of which was to “rest entirely with” ( for future inventions in an employment contract wherein he exchanged rights to previous inventions and future inventions to the ( company.  (’s employment was terminated, and he received nothing for his inventions.  The company claimed the right to pay ( nothing for the inventions.  The issue was – does the vagueness and uncertainty “reasonable recognition” render the contract unenforceable?  The court found for $5000 for the (.  

1. A promise to pay a “reasonable” price is not, as a matter of law, too vague for enforcement and damages are recoverable.  

2. If a contract makes no statements as to the price to be paid, the law invokes a standard of reasonableness.  

3. If the terms are uncertain, but exclude a supposition that reasonableness is intended, the contract is unenforceable

4. If the parties imply an intent to pay, and an intent to accept, a fair price, a promise to pay a fair price is not too vague for enforcement.  .  This contract also included a “good faith” clause, and the court opinion is that this means fair market price.  

ii. Joseph v. Martin Jr. Delicatessen, Inc. v. Schumacher – (NY, 1981) – Lease included a renewal clause stating that the tenant may renew at “annual rentals to be agreed upon”.  The tenant advised the landlord of his desire to renew, and the landlord advised of the new rent – almost twice as much.  The tenant commenced an action for specific performance to compel the landlord to rent at a fair market value.  The question presented was – is a clause in a contract providing for future agreement enforceable?  The court found that it is not. 

1. Future agreement is not enforceable in a contract.  

2. Definiteness as to material matters is the essence of contract law.  

3. An agreement to agree in which a material terms is not included is unenforceable.  

4. If a methodology for calculating future rent were included, it would have been enforceable.

5. There was a dissent opinion that judicial intervention should have been able to fix a reasonable rent.  

6. Parties may deliberately agree to indefinite terms, courts should not fail to enforce because they are incomplete.  

7. Should be enforced if:

a. The parties intended to contract and left out information for good reason

b. one party left terms vague 

c. What Promises Will be Enforced

i. Hamer v. Sidway  - (NY, 1891) – Uncle promised nephew $5000 if he refrained from smoking, drinking, gambling or swearing until the age of 21.  Nephew performed, and at 21, informed his uncle.  The uncle sent a letter agreeing that nephew had performed and that uncle would hold onto the money until the nephew was capable.  The nephew consented.  The uncle died, the plaintiff (who had acquired the claim) tried to claim the funds, and was rejected.  If a promisee is greatly benefited by that which they did or refrained from doing under the terms of the contract, is the promisor obligated to perform?  Is there consideration?

1. A valuable consideration need not be of substantial value to anyone.

2. It does not matter whether the action induced by agreement benefited the promisee.  As long as the agreed action was taken, the promisor is obligated to perform.  

3. Definition of consideration under §70(1) – “to constitute consideration, a performance or return promise must be bargained for”.  

4. The promise must induce the performance – the nephew’s behavior was influenced/changed as a result of the promise.  

ii. St. Peter v. Pioneer Theatre Corp. – (Iowa, 1940) - ( ran a weekly prize drawing, with no purchase necessary.  The (’s husband won, but the ( refused to pay.  The ( claimed that there was no obligation to pay because there was insufficient consideration to make a valid contract.  Further, they claimed that if there was consideration, the drawing was a lottery and illegal.  Is an offer to provide a prize determined by lottery a binding contract?  The court said it is.  

1. The court said that to be a lottery, there must be valuable consideration paid.

2. An act, absent a monetary value, can be considered legal consideration for a promise.  

3. This is a unilateral contract.  Only the theater made a promise, which was contingent on the other party performing some act.  That act is consideration for and acceptance of the contract.  

4. The offer becomes a binding contract when the act is done in accordance with the terms of the offer.  It does not matter how insignificant the act, as the promisor specified the required act.  

d. Unconscionability

i. Williams v. Walker-Thomas Furniture Co. I – (D.C., 1964) - ( purchase items on an installment plan.  The contracts were designed with a cross-collateralization clause so that the amount due spread over all items purchase – keeping an open balance on everything until all items were paid for.  The ( claimed she did not understand the contracts, but signed them anyway.  She claimed there was no (1) meeting of the minds, and (2) the contracts were against public policy.  The court found for the defendant.  

1. This was a unilateral mistake on the part of the (.  

2. The contracts may have been deplorable, but were not against public policy.  

3. One who refrains from reading a contract and in conscious ignorance of its terms voluntarily assents thereto will not be relieved from a bad bargain.  

4. Duty to read, or have someone read it to them.

ii. Williams v. Walker-Thomas Furniture Co. II – (US Ct. App DC Cir. 1965) – appeal from above case.  The court of appeals found that the district court did have the power to declare an unconscionable contract.

1. Unconscionability is generally recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms that are unreasonably favorable to the other party.  

2. Whether a meaningful choice was present can only  be determined by consideration of the circumstances surrounding the transaction. 

3. The test to be applied is whether the terms are “so extreme as to appear unconscionable according to the mores and business practices of the time and place”.  

4. Dissent – the ( knew where she stood.  J. Danahar is concerned that if this contract is declared unconscionable, it could be problematic for others who need to purchase items on installment plans.  

5. Court relied on UCC as persuasive authority.  

6. Procedural Unconscionability = how the contract was made (absence of meaningful choice, or gross inequity of bargaining power)

7. Substantive Unconscionability = the terms of the contract (terms that are unreasonably favorable to one party). 

E. Performance of the Obligation

a. Idiosyncratic Bargainer

i. Jacob & Youngs v. Kent – (NY, 1921) – Parties entered into a contract for the construction of a home.  Upon completion, the ( discovered that not all of the pipe was Reading pipe, as specified in the contract.  To fix the mistake would have required great expense and demolition of the finished building.  The ( sued for payment.  Does a possibly insignificant defect constitute a breach of contract? The court found for the ( (builder).

1. If a defect is trivial and unintentional, the defaulter can be found to have upheld the contract through substantial performance.  

2. An omission, trivial and innocent, will sometimes be atoned for by allowance of the resulting damage and will not always be a breach resulting in forfeiture. 

3. Consideration of intent and justice, excuse for deviation, cruelty of enforced adherence must be considered.

4. The court found that the measure of allowance in this case was not the cost to replace all the pipework, but rather the difference in value (nominal) between Reading and the installed pipe. 

5. Substantial performance is default for construction and service contracts.

b. Allocating Risks

i. Stees v. Leonard – (Minn., 1874) - The defendants entered into a sealed contract to construct a building on the plaintiff’s lot.  When the building got to three stories, it collapsed.  They tried again, and it collapsed again.  They found out that the plot was composed of quicksand.  The builders abandoned the project and refused to perform the contract.  The builders claimed that they followed the specifications in the contract, and the failure to complete it was due to the soil and not by any fault of their own.  Can builders be released from a contract because of an unforeseen problem that is not their fault?
1. If a man binds himself, by positive, express contract, to do an act in itself possible, he must perform his engagement, unless prevented by the act of God, the law or the other party to the contract.  
2. This seems unfair to the contractor, but in such cases, the hardship is attributable to the contractor himself who has improvidently assumed an absolute, when he might have undertaken only a qualified liability.  
3. The builders were in a better position to protect against the loss.
4. Coase Theorum  - where the transactions costs are not $0, the rule of law does not matter because the parties will bargain around it.
c. Excuse for Nonperformance 

i. Taylor v. Caldwell – (King’s Bench, 1863) - The parties entered into a contract in which Caldwell agreed to rent a music hall to Taylor for the purpose of giving a series of concerts.  Before the dated agreed on for the rental, the music hall was damaged to the point that it was not usable for the concerts.  Under these circumstances (where the destruction of the hall is the fault of neither party), who should bear the loss?

1. Both parties are excused from the contract.  

2. The existence of the hall was essential to the performance of the terms of the contract.  That the hall no longer exists excuses both parties form the contract.  

3. Where there is a positive contract to do a thing, not in itself unlawful, the contractor must perform it or pay damages for not doing it, although in consequence of unforeseen accidents, the performance of his contract may become unexpectedly burdensome or even impossible.  

4. The exception comes because the thing bargained for has ceased to exist, or in cases where performance is personal (apprenticeship agreements).  

5. In contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance.  
F. Remedies for Nonperformance

a. Compensation (Damages) (R§344)

i. Freund v. Washington Square Press, Inc.  – (NY, 1974) - The parties entered into a publishing contract, in which the plaintiff granted defendant exclusive rights to publish and sell his book, with royalties, etc.  If the defendant failed to publish within 18 months, the contract provided that the agreement shall terminate and the rights revert to the author.  Plaintiff performed by timely delivering his manuscript, but the defendant did not publish, did not terminate within 60 days as allowed by the contract, and refuses to publish in the future.  What damages are recoverable for defendant’s failure to publish plaintiff’s manuscript?
1. Damages should be measured by the natural and probable consequences of breach to the plaintiff, not by what the defaulting party saved by the breach.
2. Except where punitive damages are allowable, the law awards damages for breach of contract to compensate for injury caused by the breach – injury that was foreseeable, etc.  Money damages are substitutional relief designed in theory “to put the injured party in as good a position as he would have been put by full performance of the contract”.
3. The lower courts erred in measuring damages not by the value to the plaintiff of the promised performance, but by the costs of that performance to the defendant.
4. Three possible methods of awarding damages to the plaintiff:
a. Expectation (limitations:  foreseeable injury, measurable amount of damages, adequately proven)
b. Reliance 
c. Restitution 
b. Efficient breach – sometimes it is more efficient to breach, but we don’t want the other party to be at a loss because of the breach

c. Specific Performance

i. Klein v. Pepsico, Inc. – (4th Cir., 1988) - Klein was looking to buy a used corporate jet, specifically a G-II model.  He was put into contact with Pepsico through a jet broker (Welsch).  After inspection of the Pepsico jet, he gave $200,000 as a deposit on the jet.  Klein and Pepsico negotiated a price ($4.75M), and a ULS (Universal Jet Sales – broker) rep, Janus, accepted the final offer by fax.  After inspection, Pepsico refused to tender the plane upon request.  Klein sent a fax demanding delivery, to which Pepsico responded that it refused to negotiate further and a deal had not been reached.  Was a contract formed, and if so, was the district court acting within his discretion by ordering specific performance of the contract?

1. Yes a contract was formed, but specific performance was inappropriate because damages were recoverable and adequate.  

2. VA code permits a jilted buyer of goods to seek specific performance of the contract if the goods are unique, or in other proper circumstances.  (see UCC 2-716)

3. An increase in the cost of a replacement does not merit the remedy of specific performance.  

4. The jet was not unique.

d. Limitations on Compensation

i. Hadley v. Baxendale – (Court of Exchequer, 1854) - The plaintiffs operate a mill.  A part of their mill broke and needed to be returned to the engineers for a replacement to be made.  The plaintiffs arranged to ship the part with the defendant’s courier service.  The plaintiff’s servant told the clerk that the mill was stopped and the part must be sent immediately.  He was told that it would be delivered the following day.  The delivery was delayed by some neglect on the part of the defendants, and as a consequence, the plaintiffs did not receive their new shaft for several days and lost several days worth of profits while the mill was inoperable.  Should the loss of profits be considered when determining an award for damages?

1. It is not always wise to make the defaulting party pay for all the damage which follows as a consequence of his breach

2. the proper test for determining whether particular items of damage should be compensable is to inquire whether they should have been foreseen at the time of the contract.

3. The damages which the defaulting party should be responsible for should be fairly and reasonably considered either arising naturally from the breach or reasonably supposed by both parties at the time the contract was made.  
4. If the special circumstances were wholly unknown to the party breaking the contract, he, at most, could only be supposed to have had in his contemplation the amount of injury which would arise generally.  
5. In this case, the special circumstance of loss of profits was not communicated to the defendants for consideration at the time the contract was made, and therefore, the loss of profits cannot reasonably be considered a consequence of the breach.  
II. Enforcing Promises

A. Promissory Estoppel (R§90) – requires:

· a promise that the promisor reasonably expects will induce reliance or forbearance

· the promisee relies on the promise

· injustice can only be avoided by enforcement
a. Employment Contracts

i. Feinberg v. Pfeiffer Co. – (St. Louis Ct App. 1959) – Mrs. Feinberg sued Pfeiffer for pension payments.  She worked for Pfeiffer for many years, and the board passed a resolution granting her monthly pension payments whenever she chose to retire.  She retired a year and a half later.  After her retirement, management of the company changed and the new president decided to stop the payments, seeing them as gratuities and not monies due under a contractual obligation.  The court found that the company was obligated to continue the payments, and that the act induced by the company’s promise was her retirement relying on the promised pension.  

ii. Hayes v. Plantations Steel Co. – (R.I., 1982) – the plaintiff claimed an implied-in-fact contract under which the defendant was to pay him a yearly pension.  The plaintiff announced his retirement six months prior to the date.  A week before his retirement date, he spoke with a company officer who said the company “would take care” of him.  The company paid him $5000 annually for four years, after which the payments were discontinued.  The court rules that there is no contract. 

1. Hayes is distinguished from Feinberg because there is no reliance on the promise in Hayes (promise made after he decided to retire).  

2. The promises are also different – Feinberg has a board resolution to rely on, while Hayes has only the word of one officer.  

3. Consideration may be a good surrogate for value-maximizing promises.  There is a small subset of contracts that are value maximizing, but do not involve consideration, which may be beneficial to enforce.  This area may be covered by promissory estoppel (as in Feinberg).  
b. Charitable Subscriptions

i. Salsbury v. Northwestern Bell Telephone Co. – (Iowa, 1974) – The court previously held that pledge cards are not binding contracts.  In this case, there was a letter instead of a pledge card, although the letter was treated exactly like a pledge card.  They are reluctant, however, to adopt promissory estoppel as the basis for enforcement.  (§90.2)

1. The court wants to say that charitable subscriptions are a special form of contract requiring no consideration and no detrimental reliance.  

2. They held NW Bell to its pledge.  

ii. Congregation Kadimah Toras-Moshe v. DeLeo – (Mass. 1989) – Decedent made an oral promise to a synagogue of $25,000 upon his death.  The lower court held for the estate (did not have to pay).  

1. Promise to Congregation is not supported by consideration or reliance.  

2. Against public policy to support an oral promise made to an estate.  

3. A hope or expectation, though well founded, is not equivalent to either legal detriment or reliance.

c. Preliminary and Incomplete Negotiations

i. Coley v. Lang – (Alabama, 1976) – Lang sued Coley for breach of contract.  Coley was supposed to purchase stock of Lang’s corporation (IAS).  For breach of contract, Lang sought specific performance (payment of the purchase price).  Coley wished only to purchase the name and goodwill of Lang’s company.  Both parties had signed a letter agreement, essentially an agreement to contract later.  Lang claimed to have relied on the letter agreement, but Coley claimed there were many additional points not relied on.  Coley attended conferences and bid using the name IAS, as provided in the letter agreement.  The attorney who drafted the agreement informed both parties that the letter was not binding.  Did the agreement bind both parties?  Can the award be supported on the basis of promissory estoppel or reliance on a promise?

1. Court found that the letter agreement is an agreement upon which specific performance can be based. 

2. That negotiations did not pan out does not warrant equitable estoppel, nor was promissory estoppel appropriate.

3. No substantial action or forbearance by Lang to show reliance. 

ii. Hoffman v. Red Owl Stores, Inc. – (Wisc., 1965) – Red Owl agreed with Hoffman to build a store which Hoffman would operate, for which Hoffman would invest $18,000.  Through the course of negotiations, Hoffman relied on the agreement and representations made by Red Owl, disrupting his business and personal life, lost substantial amounts of income and money following the directions of Red Owl, but Red Owl continued to increase the amount required in order for the deal to go through.  Eventually, negotiations were terminated, and Hoffman sued for damages.  Was an agreement reached that would support promissory estoppel?  Does the promise necessary to sustain a course of action for promissory estoppel need to embrace all essential details so as to be the equivalent of an offer that would result in a binding contract if the promisee were to accept? 

1. Court found that injustice would result if Hoffman were not granted some relief, because the defendants did not keep their promises and induced plaintiff to act to his detriment.  

2. Promissory estoppel was originally invoked as a substitute for consideration rendering a gratuitous promise enforceable as a contract (acts of reliance to the promisee’s detriment provided a substitute foru consideration.

3. §90 does not require that the promise giving rise to the cause of action be so comprehensive in scope as to meet the requirements of an offer that would be a contract if accepted.

4. Conditions for promissory estoppel:

a. Was the promise one which the promisor should reasonably expect to induce action or forbearance of a substantial and definite character on the part of the promisee?

b. Did the promise induce such action or forbearance?

c. Can injustice only be avoided only by enforcement of the promise?

5. Where damages are awarded in promissory estoppel instead of specifically enforcing the promise, they should only be such as are necessary to prevent injustice.

6. CG says:  Something is wrong with Hoffman.  The court seems to create an exception to enforce promises made during negotiations.  

d. Promises to Insure

i. East Providence Credit Union v. Geremia - (RI, 1968) – The defendants mortgaged their “ranch wagon” to the plaintiff for a sum of money.  A clause of the mortgage obligated the defendants to maintain insurance on the vehicle, if not, the plaintiff would pay it and bill them.  The insurance payment was overdue, and plaintiff send to letter stating in part that if they were not notified that payment was received, they would “be forced” to renew and apply the amount to the loan.  The defendant’s wife called the plaintiff and told them to do so.  The defendant’s vehicle was destroyed, and the parties discovered the insurance had lapsed due to nonpayment.  The court found (on the defendant’s counterclaim) that the plaintiff had agreed to renew the policy and did not.  Is the plaintiff precluded from recovering on the loan due to its failure to pay the insurance premium?

1. Plaintiff made more than a gratuitous promise.  The court found that it was a promise with consideration (interest due on insurance payment)

2. Failure to pay insurance was a breach of contract.

3. Judgment for the defendant was affirmed.

B. Material Benefit Rule (§86) – must be a serious promise (made with time to deliberate, some performance occurred), must prevent injustice

a. Past Consideration in General:  Promise for Benefit Received

i. Mills v. Wyman – (Mass., 1825) – Plaintiff sought to recover payment for nursing and board of defendant’s (25 year-old) son.  The son was sick and the plaintiff voluntarily cared for him until he died.  After his death, the father sent a letter promising to pay the plaintiff for the expenses incurred in caring for the son.  There was no consideration for the promise and as such, the suit was dismissed. 

1. A mere verbal promise without consideration cannot be enforced by action, even when disgraceful.

2. The services to the son were bestowed without the father’s request.  

3. The rule that a moral obligation is a sufficient consideration to support an express promise is found by the court to be not universally applicable without some preexisting obligation or antecedent valuable consideration.

4. A deliberate promise made without consideration is left to the conscience of he who makes it for execution.  Consideration gives the promise validity.

b. Promises for Non-Donative Material Benefits

i. Manwill v. Oyler – (Utah, 1961) – Plaintiff made payments on a farm on defendants behalf (outside statute of limitations) but sues based on alleged oral promises by the plaintiffs to repay.  Plaintiff claims that the earlier payments made on defendants’ behalf placed them under moral obligation to repay him.

1. The court finds it seems obvious if a contract is to be legally enforceable, something more than moral consideration is necessary. 

2. Under material benefit rule, it must be reasonably supposed that the promisee expected to be compensated, which plaintiff has not shown in connection with the original transaction.

3. The time in which an action may be brought is extended by an acknowledgement or promise to pay the same but it must be in writing and signed by the party to be charged thereby.
ii. Webb v. McGowin I – (Alabama Ct. App., 1935) – The plaintiff saved the defendant by deflecting a falling block, in the process receiving serious debilitating injuries.  The defendant agreed to care for the Webb for the rest of his life, and did pay him until McGowin’s death.  The payments were later discontinued.  

1. Receiving the benefit of his saved life, McGowin was morally bound to compensate Webb as agreed. 

2. This agreement is enforceable.

3. Where the promisee cares for, improves, and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, because of the material benefit received.  

iii. Webb v. McGowin II – (Alabama, 1936) – Appeal from the above case.  

1. If the benefit be material and substantial, and was to the person of the promisor rather than to his estate, it is within the class of material benefits which he has the privilege of recognizing and compensating either by an executed payment or and executory promise to pay.

III. The Bargain Context

A. Offer and Acceptance – an offer is an act on the part of one person whereby he gives to another the legal power of creating the obligation called contract.  An acceptance is the exercise of the power conferred by the performance of some act or acts.  Both offer and acceptance must be acts expressing assent.  (Corbin)

a. Offer – specific kind of promise that is conditioned explicitly (or by implication) on a specified return (§24).  Distinguished from an invitation to negotiate (§26)

i. Bailey v. West 
ii. Lucy v. Zehmer 

iii. Leonard v. Pepsico 

iv. Dyno Construction Company v. McWane, Inc. – (6th Cir., 1999) –  The plaintiff sued for breach of contract for defective pipes.  The purchase documents (FedExed) contained a clause limiting the defendant’s liability for defective goods.  The signed forms (faxed) did not contain the reverse side of the page which contained the limitation clause.  The questions is when the offer was accepted (with or without the clause).  In this case, there are two ways to look at the transaction – with either party as the offeror and offeree.

11/8 – McWane faxes quantities and prices

11/13 – McWane faxes prices and notes “please call”

11/22 – Dyno calls McWane “order materials”

11/22 – McWane prepares and FedExes package of purchase                  documents

12/1 – Dyno calls, receives order materials w/o exclusion

12/1 – Dyno faxes documents back to McWane

after 12/1 – shipment

Dyno claims that McWane made the offer on 11/13, and Dyno accepted the offer verbally on 11/22.  McWane claims that they made the offer on 11/22 and Dyno accepted it on 12/1 when they signed the required documents. 

1. The court says a reasonable person would see the faxed price list stating “please call” as an invitation for negotiation, not a formal offer.  Dyno appears to have read the estimate as an offer.  

2. Contract was formed with the signed fax sent on 12/1.

3. No duty exists to revoke terms which without words of commitment merely quote an existing price at which a contract of purchase might be negotiated.
4. Found for defendant.
v. Lefkowitz v. Great Minneapolis Surplus Store, Inc. – (Sup. Ct. of Minneapolis, 1957) – Defendant store posted newspaper advertisement offered fur coats for $1 to the first three customers on two subsequent weeks.  Both times, the plaintiff was the first in line, with $1, but the defendant refused to sell the coats because the “house rule” was that the offer was intended for a woman.  

1. Newspaper ad may be construed as an offer, acceptance of which would constitute a contract.  

2. The test is whether some performance was promised in positive terms in return for something requested.  

3. Ad had no gender restriction.

4. Offer may be modified before acceptance.  

b. Acceptance

i. Ever-Tite Roofing Corp. v. Green – (Ct. App. La., 1955) – breach of contract action for damages sustained by the plaintiff as a result of a contract to re-roof the defendant’s residence.  Defendants executed a document setting out the work to be done, stating the agreement would be binding upon written acceptance or upon the commencement of the work.  The work was to be performed on credit, and the plaintiff ran a credit report before commencing work, which the defendants knew.  The day after credit approval, the plaintiff engaged workmen, loaded the truck and drove to the residence.  When they arrived, another workers were doing the roof.  It was the intention of the plaintiff to accept through performance, but prior to that, the plaintiff had quit the agreement and hired others.  

1. Defendants claimed they had timely notified the plaintiff before commencement of the work (upon arrival).

2. General rule is that an offer proposed may be withdrawn before acceptance.  

3. An offer may not be revoked without notice, but it may be accepted without notice.  (§45, §62, §54, §42?)

4. Court found that work was commenced when the plaintiff loaded the truck, and thus the notification was received after the acceptance.  

ii. Ciaramella v. Reader’s Digest Association, Inc. – (2nd Cir., 1997) – Parties negotiated a court settlement which Ciaramella refused to sign.  The drafts of the agreement all stated that they would not be effective until signed by all parties and their attorneys.  C’s attorney accepted, then C decided not to accept, and C’s attorney withdrew as his counsel.

1. The court develops a four-factor test to guide whether parties intend to be bound in the absence of bilateral execution.  (p256)
a. Whether there has been an express reservation on the right not to be bound in the absence of a signed writing
b. Whether there has been partial performance of the contract
c. Whether all of the terms of the alleged contract have been agreed upon
d. Whether the agreement at issue is the type of contract that is usually committed to writing
2. Parties may bind themselves orally, unless they intend not to be bound until a written agreement is signed.  

3. A statement by an attorney is insufficient to overcome bargaining for written contract

4. Existence of even minor or technical points of disagreement in draft settlement documents were sufficient to forestall the conclusion that a final agreement on all terms had been reached.

iii. Silence or Dominion as Acceptance - Under special circumstances  silence will constitute acceptance (§69):  when the offeree silently takes offered benefits, or when one party relies on the other party’s manifestation of intention that silence may operate as acceptance.  When the recipient knows that services are being rendered with the expectation of compensation, and could easily prevent the mistake, he accepts when he fails to speak.  Silence by acceptance is loss minimizing in some situations (ex. Book of the Month clubs).  
iv. Mailbox Rule - Acceptance is effective when dispatched by the offeree or when received by the offeror?  The Mailbox Rule holds that the acceptance is effective when dispatched, but the Receipt Rule holds that acceptance is effective when it is actually received by the offeror.  Obviously, the Mailbox Rule is beneficial to the offeree and the Receipt Rule is beneficial to the offeror.  

c. Revocation of Offers (§36)

i. Pavel Enterprises, Inc. v. A.S. Johnson Company, Inc. – (Ct. App. Md., 1996) – Deals with sub-contractor bid included in bid of general contractor submitted to NIH for construction project.  Contract was awarded, but sub-contractor had a mistake in bid, and revoked.  Contractor sued for difference in bid price and what they had to pay other sub.  Can detrimental reliance apply to the setting of construction bidding?

Aug. 5 – Johns submits sub-bid

Aug. 5 – NIH awards K to third party

Mid-Aug. – NIH notifies PEI

Aug. 30 – PEI informs NIH Johnson is sub

Aug. 26 – PEI sends letters soliciting additional sub-bids

Sept. 1 – PEI “accepts” Johnson

Sept 1. or Sept. 2 – Johnson revokes

9/28 – NIH awards K to PEI
1. Court finds that PEI and Johnson did not have a definite meeting of the minds

2. Johnson’s sub-bid was an offer to contract

3. The court seems to accept that detrimental reliance could apply, but not in this particular case, because once the bid of the general was rejected there was no reason for the sub-contractor to inform the general that they made a mistake.  When the bid is resurrected, that sub-bid cannot be resurrected on the theory of detrimental reliance.  
4. The Drennan Rule – the offer is irrevocable for a reasonable amount of time. (§90) interpreted sub-bid to be irrevocable 
5. Baird says sub-bid can be withdrawn anytime before acceptance.  
6. PEI did not rely on sub-bid (close call, but not erroneous)

B. Offer and Counteroffer §39 – a counter offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offeror.

a. Dataserv Equipment, Inc. v. Technology Finance Leasing Corp. – (Ct. App. Minn. 1985) – Dataserv proposed to sell certain computer equipment to Technology, and sent a proposed contract which included a clause (8) that Technology did not want.  Tech informed Dataserv that three changes needed to be made, Datatserv offered to change two.  Dataserv later offered to change clause 8, but Tech did not accept.  Tech informed Dataserv by telephone that there was no deal.  The price of the equipment dropped during the negotiation period, and Dataserv sold it for 25% of the proposed price to another company, then sued Tech for breach of contract (saying that it accepted Tech’s counteroffer when it offered to change clause 8).  

i. Court found that Dataserv’s offer to make only two of the requested changes acted as a rejection.  

ii. Thus, when Dataserv claims to have accepted the offer is impossible. A rejection operates as a termination of the power to accept an offer.  No contract was formed.  

b. Mirror Image Rule §38 – Until the terms of acceptance match the terms of the offer, no contract is created.  A counteroffer has the effect of extinguishing the original offer (can no longer be accepted). 

c. Last Shot Doctrine – when the performance of some contract terms occurs in the absence of an exact agreement on all the terms of the contract, both parties are bound to the terms of the last offer (or counteroffer) given by one party to the other before commencement of performance.

d. UCC 2-207

i. Ionics, Inc. v. Elmwood Sensors, Inc. – (1st Cir. 1997) – “Battle of the Forms”.  Ionics purchased thermostats from Elmwood, and each time it did, it sent a purchase order – which contained language about remedies.  Ionics replied with an Acknowledgement form – which contained an indemnification clause.  Neither party disputes that there was a contract, but they dispute Elmwood’s liability.  Ionics order and Elmwood’s Acknowledgment contained terms that are diametrically opposed to each other.  Which part of §2-207 governs the contract?

1. The court finds that subsection (3) of §2-207 governs, and overturns Roto-Lith.

a. The Roto-Lith court held that acceptance was conditional on assent, by the buyer, to new terms presented, and constituted a counteroffer rather than an acceptance.

2. If parties exchanging forms seem to be accepting an offer, the fact that the forms contain some different or additional terms does not mean there is no contract.

3. Note 6 – if no answer is received within a reasonable amount of time after additional terms are propose, it is fair to assume that their inclusion has been consented to.  

4. If two terms in two forms are contradictory, each party is assumed to object to the other party’s conflicting clause.  

5. Mere acceptance of the goods is insufficient to infer consent to the seller’s terms.  

C. Internet Contracts

a. Step-Saver Data Systems, Inc. v. Wyse Technology, Inc. – (3rd Cir., 1991) – Box top “limited use license agreement” on computer software – Stepsaver bought software from Wyse to include in bundled packages.  There were problems with the software.  Trial court found that the box-top agreement was the complete and exclusive agreement between the parties, and SS appealed claiming the parties did not so intend.  

i. Court says §2-207 should govern the analysis.  §2-207(3) rejects the last shot doctrine.  

ii. The default rule is that the parties intended, as the terms of their agreement, those terms to which both parties have agreed, along with any terms implied by the provisions of the UCC.

iii. Test places the burden on the party asking the court to enforce its form to demonstrate that a particular term is part of the parties’ commercial bargain

iv. “consent by opening” is not sufficient to render conditional acceptance – provides no real indication that the party is willing to forego the transaction if the additional language is not included in the K 

v. Box-top was confirmation with additional terms which were not accepted upon opening.  Disclaimer was an additional term.  Did not condition K on acceptance of disclaimer.  

b. Hill v. Gateway 2000, Inc. – (7th Cir., 1997) – Customer ordered a computer, and included in the package was a list of terms said to govern unless the customer returns the computer within 30 days.  The Hills claim they did not read the terms carefully enough to notice the arbitration clause that they dispute.  (§30)

i. Neither performance was complete.  The question pertains to the formation of the contract.  

ii. By keeping the computer longer than 30 days, the Hills accepted Gateway’s offer, including the arbitration clause.  

IV. Contractual Relationships and Conduct

A. Indefinite Contractual Agreements

a. Corthell v. Summit Thread Company - 

b. Joseph Martin Jr. Delicatessen, Inc. v. Schumacher - 

B. Output, Requirements, and Exclusive Dealings Arrangements (see UCC §2-306)

a. Output and Requirements Contracts

i. Eastern Air Lines v. Gulf Oil Corp. – (SD FL, 1975) Eastern and Gulf entered into a requirements contract for jet fuel.  The price index they picked was a domestic price index.  Since the time they contracted, OPEC was formed and had the effect of raising the gas prices worldwide.  
1. The construction of this contract hinges on “good faith”.  
2. Sellers and buyers have to accommodate each other when one or the other’s situation is dire, but not to avoid losses.  
ii. Empire Gas Corporation v. American Bakeries Company – (7th Cir., 1988) - Is this a case in which extreme over-demand, and extreme under-demand are treated the same?  This opinion says no.  BUT – even though the “unreasonably disproportionate” language is not ruling here, “good faith” is.  
1. The court concludes that the buyer can reduce his requirements to zero if he was acting in good faith.  The statute requires the buyer to take his “good faith” requirements from the seller, irrespective of proportionality.  
2. Posner goes into the “sharing of risk” = the seller assumes the risk of a change in the buyer’s business that makes continuation of the contract unduly costly, and the buyer assumes the risk of a less urgent change in his circumstances.  

3. A buyer cannot arbitrarily declare his requirement to be zero.  That is called “bad faith” in this case.  

4. The standard adopted here is that a buyer requires a valid business reason for reduction of requirement.  

b. Exclusive Dealings Contracts
 §2-306

i. Wood v. Lucy, Lady Duff-Gordon - Wood has an exclusive agreement to place Lucy’s endorsement on items.  After the contract is in place, Sears has Lucy endorse some products, which Wood claims is a breach, because he receives no profit from it.  Lucy argues that Wood did not bind himself to anything, but the court says it is fairly implied that he promised to use reasonable effort to place her endorsements and market her designs.  
1. Acceptance of the exclusive agency was an assumption of its duties.  

ii. Bloor v. Falstead Brewing Corp. – (2nd Cir., 1979) - Under the terms of a sales contract, Falstaff buys all of Ballantine’s operations, with the exception of the actual brewery.  Ballantine continues to brew the beer, and Falstaff becomes the distributor.  Ballantine is supposed to receive $.50 per barrel of beer sold, and Falstaff agrees to use their “best effort” to sell Ballantine Beer.  Ballantine is left in a position where they cannot sell the beer that they produce, and make no money unless Falstaff sells the beer.
1. The problem is that Falstaff acted to increase its own sales to the detriment of sales of Ballantine.
2. Bankruptcy or imperilment of business would warrant cessation, but fewer profits does not.  Best efforts parallels good faith.
3. Even considering Falstaff’s right to give reasonable consideration to its own interests, Falstaff breached its duties to use best efforts. 
4. A person violating his contract should not be permitted to escape liability because the amount of damages is uncertain. 
C. Modification of Existing Agreements

a. Alaska Packers Ass’n v. Domenico – (9th Cir., 1902) – Salmon fisherman contract modification in Alaska under threat of strike.  

i. A modification is invalid because of no consideration.  Under common law (pre-existing duty rule), there is no modification without consideration.  There is no change in the duties that the packers are agreeing to perform, but they are demanding more money from Domenico in exchange for the same services.  

ii. Possible to see this case as a collective bargaining attempt on the part of the packers for bargaining that they could not have entered into individually.  The court invalidates the results.    
b. Ralston Purina Co. v. McNabb – (W.D. Tenn. 1974) - Parties entered in a contract for soybeans.  Severe weather made McNabb unable to deliver.  Purina sent letters containing one month extensions.  Eventually, Purina obtained soybeans elsewhere and sued for damages on the market price on the date they purchased from the other company.  McNabb argues he did not consent to the extensions, even though he delivered soybeans after the original deadline.  (2-209)

i. Court finds McNabb’s actions in delivery points to acceptance of the extensions.  

ii. Purina‘s modification is ineffective, however, because of the reason for modification – it was not made in good faith.  
iii. Purina knew, or should have known that McNabb would not be able to complete his contract.
iv. Court finds that Purina could not have been acting in good faith in extending the delivery date of the soybean contracts – was acting to compound its own injury. 
v. Damages calculated only to original deadline. 
V. Regulating the Bargaining Process

A. Duress (§174,175,176, 177)

a. Wolf v. Marlton Corp. – (Sup. Ct. NJ, App. Div., 1959) – Parties entered into a contract to build a house, which was never completed.  The ( refused to return the down payment, and the (s argue that the ( unilaterally terminated the contract.  The ( argues that the (s breached the agreement of the sale by preventing its performance through threats to resell the house to an undesirable purchaser and ruin (’s building business if ( carried out the K.  

i. Whether duress exists in a transaction is generally a matter of fact, but what in a given circumstance will constitute duress is a matter of law. 

ii. Where one party, by prevention or hindrance, makes it impossible for the other party to perform, the latter may regard the contract as breached and recover damages.

iii. Duress is tested, not by the nature of the threats, but rather by the state of mind induced thereby in the victim.  

iv. A threat to do what one has a legal right to do (sell to whomever) can constitute duress when it is done maliciously, as in this case.

v. Court holds that if the threats were made, and the ( believed they would be carried out, the ( was justified in treating the K as breached. 

b. Austin Instrument, Inc. v. Loral Corp. – (NY, 1971) – Loral was awarded Ks with the Navy for production of radar sets.  Austin provided subcomponents, but before after the award of the second K, demanded that Loral either pay more or Austin would stop delivery on the first batch making it impossible for Loral to meet the Navy’s deadline.  There was no time to get the parts from another supplier.  Loral responded saying they had no choice but to meet Austin’s conditions.  After delivery of the last batch, and the timely completion of the Navy Ks, Loral informed Austin of its intention to seek recovery of the price increases on the ground of economic duress. 

i. Existence of economic duress is demonstrated by proof that immediate possession of needful goods is threatened.

ii. A mere threat by one party to breach the contract by not delivering does not constitute duress unless the threatened party cannot obtain the goods elsewhere (and the normal remedy for breach would not be adequate).

iii. The court found that Loral could not have met its deadlines if it had to get the parts elsewhere, and that the claim of economic duress was justified. 

c. Post v. Jones – (US, 1856) – Salvage of a whaling vessel shipwrecked in the middle of nowhere.  “Auction” was held where rescuing ships “bid” on the whale oil to complete their cargoes.  Situational monopoly.

i. The contrivance of an auction, where the ship and cargo must have been abandoned and the crew and master were helpless, has no characteristic of a valid K.  The claimants, therefore must be treated as salvors.

ii. General rule is that compensation should be between 1/3 and ½ of the property salvaged, plus freight costs.

B. Fraud

a. Willful and Negligent Misrepresentation (§162, 164, 169)

i. Six elements: false representation, material fact, known to be false, intent to induce action, justifiable reliance, damage

ii. Spiess v. Brandt – (Minn., 1950) - Two bothers bought a resort from a father and son.  Prior to the purchase, the sellers informed the buyers that they make good money from the resort.  The buyers claim fraud, in that the sellers actually lost money on the resort every year for a decade prior to the sale.  

1. A person is liable for fraud is he makes a false representation of a past or existing material fact susceptible of knowledge, knowing it to be false, and the other person relied on the representations. 
2. It was natural and reasonable for the (s to have relied on the representations.
3. The question is whether the representations would deceive a person of the capacity and experience of the individual who was the recipient of the statements.
4. One who deceives another to his prejudice cannot defend by saying the other was negligent in taking his at his word. 
iii. Danann Realty Corp. v. Harris – (NY, 1959) - Distinguished from Spiess because the court says the specific disclaimer clause was read and understood and bargained for by the buyer and seller.  The contract contains a clause saying no representations were relied upon other than what is contained in the contract.  Court says you can bring in outside evidence to prove a misrepresentation even with such a clause – opt out.
1. Court found that purchaser could not claim fraud and hold the contract to be valid.  
2. If the purchase could have obtained the information, but did not, he cannot complain that he was induced to enter into the transaction by misrepresentations. 

3. Dissent:  Enforcement of the clause allows immunity for people who make misrepresentations.  

4. Clause implicitly assumes that there have been misrepresentations.  As a seller making false representations, the seller cannot rely on that clause.  The court says this clause might save an innocent party from frivolous claims, but this likelihood of that happening is far less than sellers acting fraudulently and buyers being harmed precluded from taking action against the fraudulent seller.  
b. Disclosure and Concealment

i. Obde v. Schlemeyer – (Wash., 1960) - (s alleged fraudulent concealment of a termite infestation.  (s claim they had the termites treated, the (s did not ask, and they therefore had no duty to tell them.  

1. Where there are concealed defects in property, potentially dangerous to the property, health or life of the buyer, known to the seller and not to the buyer, the seller must disclose, and failure to do so amounts to fraud. (§161)

2. (s were entitled to recover damages.

ii. Reed v. King – (Ct. App. CA, 1983) – Must a seller disclose the home was the site of a multiple murder?  King did not disclose to the buyer, and informed a neighbor not to tell Reed of the event.  The ( and his real estate agent knew about the murders, and further knew that the murders affected the market value of the house.  

1. If information known only to the seller has a significant and measurable effect on market value and the seller is aware of the effect, there is a duty to disclose, even when the defect is not physical.  

2. The fact of a murder is not one for which the duty of inquiry should rest with the buyer.

iii. L & N Grove v. Chapman – (Dist. Ct. App. FL, 1974) – Seller alleges that Chapman had knowledge of the impact Walt Disney World would have on the property and did not disclose it to the seller when he bought an orange grove (for 1½ times its value) in 1966.  

1. At the time of the sale, the court finds it doubtful that anyone knew whether WDW would ever actually be developed.  

2. WDW project was announced in 1965, and It is highly plausible and reasonable that Chapman knew or could have known.  Announcement was general public knowledge.  

3. Both parties are real estate brokers.  A representee who has expert knowledge does not have the right to rely on a representation.  

4. Chapman does not prove that Chapman had inside information, but his testimony is based on conjecture, suspicion or speculation.  

5. Kronnan (476) Theory (pipes)

C. Capacity to Contract

a. Infancy

b. Mental Illness

i. Faber v. Sweet Style Manufacturing Corp. – (Nassau County, 1963) - ( seeks rescission of a K for purchase of land on the ground that he was not of sufficient mental competent at the time of contract.  ( was in the manic phase of bipolar disorder.  At the time of the contract, no mention was made of the (’s disorder.

1. (§15) The contract of a mental incompetent is voidable at the election of the incompetent, and if the other party can be restored to status quo.

2. If the status quo cannot be restored and the other party was ignorant of the incompetence and the transaction was fair and reasonable, rescission will be denied.

3. Burden of proving incompetence is on the party alleging it, but once incompetence has been shown, the burden of proving lack of knowledge and fairness is upon the party asking for the transaction to be enforced.  

4. Although if cognitive capacity is the sole criterion, a manic must be held to his contracts, the court is convinced that the K was entered into under compulsion of the disorder, and orders rescission.

ii. Williamson v. Matthews – (AL, 1980) - ( seeks to cancel deed.  Her mortgage was in default, so she sold the property for $1800 plus assignment of the mortgage.  Immediately after the sale, she sought an injunction for inadequate consideration and mental weakness.  The property was appraised at about twice the sale price.  

1. Inadequacy of consideration is not, by itself, a sufficient ground to set aside a K for the sale of land.

2. ( contends that “something else” required is mental weakness due to permanent mental incapacity or intoxication (not contending that she was insane)

3. Party cannot avoid a contract on the ground mental incapacity unless it is shown that at the time of execution, the person had no reasonable perception or understanding of the nature and terms of the contract.

4. Intoxication – must be intoxicated to such a degree that he was unable to exercise judgment = extreme impairment.

5. Court holds that Williamson met this burden due to early organic brain syndrome due to excessive drinking, and she contacted her attorney hours after the sale.  

iii. Uribe v. Olson – (Oregon, 1979) – 81 year old woman and her daughter ((s) agreed to sell their property to  (.  Later, the daughter decided her mother was not competent, and they both refused to sign the final Ks.  

1. Test of contractual competency: whether the person is able to understand the nature of his action and apprehend its consequences at the time of K (at initial earnest money agreement in this case).  

2. (s’ primary dissatisfaction seems to be the price obtained, not the fact that the property was sold. 

3. Though her reasons for selling the property may not have been wise, she intended to sell and was cognizant of the consequences.

D. Public Policy Limitations

a. Illegality

i. Watts v. Malatesta – (NY, 1933) Professional gambling is illegal.  The ( is attempting to recoup gambling losses from his bookie.  The courts do not want to enforce contracts that are illegal.  Do not want to enforce contracts that are offensive to public policy.  The ( collected money from the bookie at the time of his winning, which he was allowed to keep, but the court denied the bookie the right to collect what ( owed for his losses.  
ii. New York Football Giants Inc. v. Los Angeles Chargers Football Club, Inc. – (5th Cir., 1966) – Football player drafting issues – signed with Giant’s secretly, because if the NCAA knew he had signed he could not play in Rose Bowl.  Giants knew this, and knew that he would not sign unless they promised not to enter agreement for approval until after Rose Bowl.  Football player made some effort to withdraw, and the Giants submitted early for approval on 12/15.  Sent letter withdrawing on 12/29 after negotiations with Chargers.

1. Trial court found that K was not binding until approved, and player had right to cancel until 1/1.    

2. Appellate court refuses to hear case on its merits, because Giants acted in bad faith, “dirty hands” – equity requires the actors to have acted fairly and without deceit as to the controversy in issue.

b. Immorality

i. Roddy-Eden v. Berle -  ( entered into agreement to write a book which Berle would put his name on.  This contract is seen to somehow violate public policy so the court will not hear the case.  The public policy offense idea really allows a lot of discretion to the courts to decide what exactly is a contract, and what appropriate terms for a contract would be.
E. Unconscionability

a. Williams v. Walker-Thomas Furniture Co. I & II – (see above)

VI. Identifying and Interpreting the Terms of an Agreement

A. Identifying the Terms

a. Common Law Parol Evidence Rule

i. Mitchell v. Lath - ( entered into contract to purchase land from (, but were under the impression that as part of the purchase, the (s were going to remove an unsightly icehouse from across the way from the property (which they owned).   The (s do not fulfill their promise to remove the icehouse.  The icehouse removal was not in writing in the contract.  

1. Where you have a writing that embodies the full understanding of the parties, you cannot supplement that writing with oral testimony or evidence that suggests additional terms

2. Parol evidence rule does not apply to exclude evidence of a separate and distinct contract.  If there are two contracts, there is no need to examine parol evidence rule.
3. There is enough relationship here between the alleged oral contract for the removal of the icehouse and the written contract for the sale of the land that parol evidence rule does come into play
4. If there is a full integration (express or implied) then contradiction is irrelevant.  If the parties have said in the contract that there is full integration, parol evidence cannot be allowed in.  CG thinks most agreements are, in fact, partially integrated.  
5. The dispute boils down to whether the parties would have included this term in the contract if they intended the term to be enforceable.  Andrews says yes, and it’s omission means it was not intended to be enforceable.  Lehman says no, there are situations one can imagine where the parties would have agreed with the removal of the icehouse but not have memorialized it in writing.  
ii. Masterson v. Sine – Guy sold his ranch to his sister and brother-in-law, and the deed included reservation for buyback within x years.  Guy goes bankrupt, and the trustee (and debtor’s wife) want to use the buyback option.  Sines (sister) offer parol evidence that the option was personal and not available for exercise by Masterson’s bankruptcy trustee.  
1. Traynor (majority) – says these are unsophisticated parties who would not think to make the option non-transferable.  They would not necessarily include every possible term.  This is a form deed that’s not easily amended.  The option was only for notice.  

2. Burke (minority) wants to say that the inclusion of parol evidence here serves only to promote fraud by the debtor.  By allowing inclusion of parol evidence, Burke is afraid that debtors will offer parol evidence to get out of turning over property to the creditors.  

b. UCC Parol Evidence Rule §2-202

Was writing intended          No      

as final expression?

   Parol evidence admissible


         Yes

Does parol term                No

contradict?                           Does parol evidence                  No





 explain or supplement?                   Inadmissible

          Yes

                                                       Yes

       Inadmissible          

                                              Is the proposed term      No

 



  consistent?                                    Inadmissible


     




Yes

                                              Was writing intended as         No        





   complete statement?                      Admissible 







Yes





         Inadmissible
i. Hunt Foods & Industries v. Doliner – (App Div, NY, 1966) – Parties were negotiating for (’s company stock.  Negotiations had to be recessed for a few weeks, and to protect the (’s they signed an option agreement before taking the break.  (’s counsel noticed (after signing) that the option was unconditional, but obtained understanding from (’s counsel that it was only to be used if ( solicited an outside offer.  They later resumed negotiations, failed to reach an agreement, and ( exercised it’s option, but ( refused to deliver.  ( claims that the conditions cannot be proved under Parol evidence rule.  The condition is a term that is clearly “additional”, but is it consistent?

1. To be inconsistent, the term must contradict or negate a term of the writing.  A term that has a lesser effect is provable.  

2. The alleged oral condition cannot be precluded as a matter of law or as factually impossible.

3. It is not sufficient that the existence of the condition is implausible; it must be impossible to exclude parol evidence.  

c. Merger Clauses

i. UAW-GM Human Resource Center v. KSL Recreation Corporation and KSL Hotel Corporation - ( contracted to rent (’s hotel.  At the time of the K, the hotel was owned by CMC.  ( found out that the staff was not unionized, canceled their reservation, and sued for breach of K. CMC’s agent testified that she was well aware that the union required a unionized staff, and she agreed to provide a unionized hotel.  This was not in the written contract, and the contract contained a merger clause.  Is parol evidence admissible for the threshold question of integration when a merger clause is present in the agreement?

1. Four exceptions to parol evidence rule, where evidence is admissible to show:

a. Writing was a sham

b. K is result of fraud, illegality or mistake

c. Parties did not integrate agreement or assent to it as final embodiment of their understanding

d. Essential elements not reduced to writing – only partially integrated

2. Court should not create ambiguities where none are present.  

3. Conclusion that parol evidence is not admissible honors parties’ decision to include a merger clause in the agreement.

4. The only fraud that could vitiate the contract is fraud that would invalidate the merger clause itself.


B. Interpretation

a. Common Law Objectivism and Contextualism 

i. In re Soper’s Estate - The problem is the word “wife” in a trust deed.  Ambiguity arises only because in this particular situation, there are differential claims as to whether the decedent meant his legal wife, or his illegal wife.   The majority wants to read the trust as meaning the “wife” as the decedent intended it.  What should the default rule be?  

1. Plain meaning seems to reduce transaction costs and judicial error in interpretation of the meaning of words.  

2. For most words, parties will intent the plain meaning of the rule

3. The burden is on the idiosyncratic bargainer to clarify when they mean something other than the plain meaning of a word

ii. Pacific Gas & Electric C. v. G.W. Thomas Drayage & Rigging Co. – (CA, 1968) – Parties contracted for ( to work on (’s steam turbine at (’s own risk.  ( was to indemnify ( for all loss, damage, expense and liability in connection with the  for all loss, damage, expense and liability in connection with the performance. (’s insurance for the project was supposed to cover (’s property.  During work, (’s equipment was damaged.  ( won damages in trial court based on indemnity provision – “plain language” of agreement.  ( offered to prove that indemnity clause, based on behavior in prior dealings with (, was only supposed to cover damage to third parties, but the trial court refused to admit the evidence.

1. A rule that limits the determination of meaning of a written K to its four-corners merely because the court finds it unambiguous denies intent of parties and supposes language stability.

2. Rational interpretation requires at least some consideration of intent of parties.  

3. Trial court erroneously refused to consider extrinsic evidence to show the intention of the indemnity clause in the K

iii. Frigaliment Importing Co. v. BNS International Sales Corp. – (SDNY, 1960) - What is a chicken?  Court says “chicken” standing alone is an ambiguous term.  The parties disagree on whether chicken means a young chicken, a.k.a. “broiler”, or an older chicken, a.k.a. “stewing chicken” or “fowl”.  
1. Argue on Trade Usage, Negotiations, Price, Content, Conduct 

2. Plain meaning rule may ultimately give way to some form of contextualism, because one must consider to which audience the contract is to be understood.  The plain meaning of chicken to a poultry expert is different than the plain meaning to a layperson.  
3. The court concludes it was clear that the defendant intended stewing chickens, which coincides with: a dictionary definition of that word, a USDA definition, at least some trade usage, market prices and negotiations.  The plaintiff had the burden of showing that “chicken” was used in the narrower sense, and it did not.  
b. UCC Objectivism and Contextualism

i. Columbia Nitrogen Corp. v. Royster Co. – (4th Cir., 1971) – Parties entered into a 3-year contract to purchase phosphate at a quoted price and at minimum quantities.  It turns out that the market price of phosphate drops precipitously during the course of the contract.  Instead of ordering the minimum quantity, they order less than 10% of that.  They claim it’s not a breach because there’s a custom of dealing in trade usage that express terms on price and minimum amounts in fertilizer contracts is understood to be more a market projection.  Should trade usage be applied to interpret the contract?
1. The court says that it will at least allow in evidence of trade usage, included trade usage with respect to stated minimum quantities.  
2. §2-202a – trade usage can be allowed in to explain or supplement.

3. The court says it does not need trade usage to be allowed to just explain ambiguous terms, and instead is allowing in evidence to explain a seemingly unambiguous term.  

4. Parties in the same trade can presumably contract more cheaply if they subscribe to the particular trade usage – like shorthand mechanisms.  This is a functional equivalent of a default rule.  
5. Parties must expressly opt out of trade usage.  The risk is that courts will err in their interpretation of the trade custom.
ii. Southern Concrete Services v. Marbleton Contractors, Inc. – (N.D. Ga, 1975) - ( (seller) seeks lost profits from ( (buyer) for breach of contract for sale of concrete.  K provided price and approximate quantity needed.  ( claims that K should be interpreted in light of trade custom and intent – that is was understood that the quantity stipulated was not mandatory and subject to renegotiation.

1. Court does not feel that §2-202 was meant to “invite a frontal assault on the essential terms of a clear and explicit K”

2. Parties may rather renegotiate, but the option to enforce contract rights is still there.

3. ( does not convince the court that the parties did not contemplate placing the risk of variation in quantity on the buyer.

4. Reasonable approach is to assume that specifications are intended to be observed and the unilateral right to make a major depart from those must be expressly agreed to in the writing.

VII. Mistake and Excuse 

A. Mistaken Beliefs about Facts that Exist at the Time of Agreement

a. Unilateral and Mutual Mistake (§§151-155)

i. Sherwood v. Walker – (Mich., 1887) - Majority says both parties thought the cow was barren – a mutual mistake about a material fact.  That the cow was fertile instead of barren effects the substance of the thing bargained for.  
1. The dissent says the buyer merely had a hunch, and did not know that the cow could in fact breed.  
2. RISK - Both parties took the risk of fertility.  If the buyer paid higher than market price for the meat, that could be evidence of risk allocation.  Perhaps the risk should be allocated by default to the party who should have superior access to the information.
ii. Anderson Brothers Corp. v. O’Meara – (5th Cir., 1962) - The seller seems to have been aware of what type of work the dredge was capable.  The buyer never inquired as to whether the dredge was capable of doing what they wanted done.  

1. The court says there is no relief available because this was a unilateral mistake about the capacity of the dredge.  

2. If the mistake is worded differently, we can come up with a mutual mistake.  If we say, for example, that both parties believed the dredge would be appropriate for the buyer’s purposes, it does not seem distinguishable from Sherwood or Peerless.

iii. Raffles v. Wichelhaus – (England, 1864) - Two parties enter into a contract to buy and sell cotton to arrive from Bombay on a boat called Peerless.  The Defendants refused to accept the cotton arriving on a ship Peerless that left Bombay in December, because they thought they had contracted to buy cotton from a ship called Peerless that had departed Bombay in October.  There were in fact two different ships named Peerless and each party thought the other party had agreed on the same ship.  

1. There was no consensus, and therefore no binding contract.  The terms of the contract held a different meaning for each party.  

2. §152(1) where a mutual mistake has a material effect on the contract, the contract is voidable by the materially affected party.  

3. §153 where a mistake was made by one party the K is voidable by the adversely affected party if the other party knew and could have avoided it.  

4. §154 a party bears the risk of mistake where the risk is allocated to him by agreement of the parties.  

5. The mistake doctrine is concerned only with mistake of facts, not mistakes of judgment or opinion or predictions of future events.
b. Mutual Mistake and Reformation

i. Atlas Corporation v. U.S. – (US Ct App Fed Cir, 1990) - What seems to be important for the court is the risk presented by the tailings was presumably not known (and maybe not knowable) at the time the contract was formed.  At some point subsequent to the contract formation, circumstances changed and they changed so dramatically, as to provide an out for the promisor.

1. Mistake must be known and knowable, not a prediction of the future. 

c. Impossibility and Commercial Impracticability

iii. Transatlantic Financing Corp. v. U.S. – (DC Cir., 1968) Court outlines a three-point test: 

a. Was the change in circumstances an unexpected occurrence?

b. Was the risk of that occurrence allocated between the parties.  


c. Was the performance in light of the changed circumstances impracticable (§2-615).  

2. Claim is that trade custom tells us the buyer is bargaining not just for delivery, but delivery by a certain route.  Impliedly contracts for a specific route (via Suez Canal).  

3. An increase in cost does not excuse non-performance.   This increase was not substantial (less than 15%) and seems more like an inconvenience.  §2-615 cases systematically deny excuse.  

i. Eastern Air Lines v. Gulf Oil Corp. – (see above)

VIII. Remedies

A. Basic Standards

a. Expectation Damages as Substitute for Performance

b. Measuring Expectancy: Cost of Completion or Diminution in Value

i. American Standard, Inc. v. Schectman – (Sup. Ct. NY App., 1981) - ( recovered judgment for (’s failure to complete grading as promised in terms of lease.  Claimed expectation damages as the cost of performance, not the difference in value of the property.  ( wanted court to instruct jury that damages should be measured as value difference – properly denied.  
1. ( failed to perform as agreed

2. Completion of contract must involve unreasonable economic waste to allow substantial performance and damages for value difference (see Jacob & Youngs v. Kent)

3. To ask for diminution of value rather than performance, the contractor must show substantial performance in good faith and no intentional breach.  (s intentionally did not perform.

4. That the burdens of performance were costlier than anticipated and disproportionate to the value obtained does no excuses non-performance.

ii. Peevyhouse v. Garland Coal & Mining Co. - (OK, 1962) - Again, plaintiff claims expectation damages as the cost of performance, not the difference in value of the property.  ( leased property to (s to mine their coal, and (s were supposed to restore property at completion – they did not.  Grossly disproportionate to enforce performance that would cost $25,000 and only yield $300 increase in value.  

1. The court believes the core purpose of this contract was coal, not the re-grading of the land.  The combination of this with the small value leads them to not award expectation damages.

B. Specific Performance

i. Klein v. Pepsico, Inc. - 

C. Limitations on Compensation 

a. Liquidated Damages

i. California and Hawaiian Sugar Co. v. Sun Ship, Inc. – (2-718)

ii. Lake River Corp. v. Carborundum Co. - 

